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 1.  TIME: 10:30   CASE#: MSC16-01694 
CASE NAME: LALLY VS. MALLAH 
SETTLEMENT CONFERENCE 
(SET BY REQUEST OF JUDGE GOODE) 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 2.  TIME:  1:30   CASE#: MSC17-00763 
CASE NAME: BRUZZONE VS. CALLISTER 
SETTLEMENT CONFERENCE 
(SET BY DEPARTMENT 33) 
* TENTATIVE RULING: * 
 
Continued to 7/11/18 at 9:00 per fax of counsel. 

 

  

 3.  TIME:  1:30   CASE#: MSC17-00763 
CASE NAME: BRUZZONE VS. CALLISTER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 7/11/18 at 9:00 per fax of counsel. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-01334 
CASE NAME: NATIONSTAR VS. GRANADOS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY WILMINGTON SAVINGS FUND SOCIETY, FSB 
* TENTATIVE RULING: * 
 
  The motion for summary judgment filed by plaintiff, Wilmington Savings Fund Society, 

FSB, dba Christina Trust, not individually but as trustee for Premium Mortgage Acquisition Trust 

(“Wilmington”) is denied.  Summary judgment may be granted only if the moving party 

establishes the facts are undisputed and the moving party is entitled to judgment as a matter of 

law.  (CCP § 437c (c).)  Triable issues of fact exist and/or Wilmington has not established it is 

entitled to judgment as a matter of law.  (See law discussed below and Disputed Material Fact 

Nos.  1, 2, and 6; Plaintiff’s Ex. 14, p. 3 (disclosing the Smith Deed of Trust); Ex. A to Bone 

Decl. filed 4/23/18, Fama Depo., at 19:8-20:5; 22:5-23:10; 43:9-44:14; 51:25-52:4; 58:3-11; 

59:1-8; 61:6-10; 69:10-20; 73:7-24; 76:16-77:6; Ex. B to Bone Decl. filed 4/23/18, E. Granados 
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Depo., at 75:9-76; 110:1-6; Ex. C to Bone Decl., filed 4/23/18, Response to Request for 

Admission Nos. 1 and 2 .) 

1. Background. 
 

The court grants Wilmington’s unopposed Request for Judicial Notice filed 6/30/17 
(“RJN”) and takes judicial notice of the various deeds and other documents attached to the RJN. 

 
This action was filed to determine which of two Deeds of Trust on the real property 

located at 4049 Lakeshore Drive, San Ramon, California (the “Property”) is in first position. 
 
The Granados Revocable Living Trust (“RLT”) was established on September 25, 1998.  

Elizabeth Granados transferred the Property to the RLT that day by granting the Property from 
herself as an individual to herself as trustee of the RLT.   (Ex. 3 to RJN.)   On September 24, 
1999, she transferred the Property out of the trust by executing a Grant Deed from herself as 
trustee to herself and her husband, Brian V. Granados, as tenants in common.  (Ex. 4 to RJN.)  
In December 1999, she and her husband transferred the Property back into the RLT by 
executing a Grant Deed from themselves to themselves as trustees of the RLT.  (Ex. 5 to RJN.)   

 
In 2002, the Granadoses obtained a loan on the Property from Countrywide Home Loans 

for $346,000.  In connection with that loan, they transferred the Property back to themselves as 
individuals and then executed a Deed of Trust in favor of Countrywide.  (Exs. 6 and 7 to RJN.)  
After that loan closed, however, they failed to transfer the Property back to themselves as 
trustees of the RLT, as they had in 1999.     
 

In 2007, Lawrence and Helen Smith loaned the Granadoses $75,000, secured by a 
Deed of Trust on the Property (the “Smith Deed of Trust.”)   The Smith Deed of Trust states on 
the first page that the borrower is “Brian V. and Elizabeth Granados, Trustees” and the 
beneficiary is the Smiths.  The signature line on page 5 of the Smith Deed of Trust indicates that 
the Granadoses are signing as trustees (although they did not add that designation in their 
handwriting.)   
 

In 2008, the Granadoses refinanced the Property.  They owed $320,699.55 to 
Countrywide and $75,000 to the Smiths then.  They obtained a loan for $392,577.00 from Bank 
of America.  However, neither Bank of America nor the title insurance company, Fidelity 
National Title Company, discovered the Smith Deed of Trust.  Therefore, the Bank of America 
loan proceeds were used to pay off the Countrywide loan and the balance, approximately 
$72,000, was paid to the Granadoses.  The Smiths received nothing, even though Elizabeth 
Granados concedes the Smiths should have been paid off then.  (Ex. B to Bone Decl. filed 
4/23/18, E. Granados Depo., at 110:1-6.)   

 
Bank of America later assigned its interests to Nationstar, which evidently discovered the 

Smith Deed of Trust.  Nationstar then filed this action for Quiet Title and Declaratory Relief, 
seeking a determination that the 2007 Smith Deed of Trust is void, which would mean that Bank 
of America’s later recorded 2008 Deed of Trust stands in first position.  During the pendency of 
this lawsuit, Nationstar assigned its interests to Wilmington, which was substituted as the 
plaintiff by Order filed May 18, 2018.  
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2. Analysis. 

 
Wilmington claims it is entitled to judgment as a matter of law because “It is axiomatic . . 

. that a person cannot grant . . . a title interest in real property if that person does not hold a title 
interest in the property,” and the RLT did not own the Property when the Granadoses executed 
the Smith Deed of Trust because the Granadoses held the Property as individuals then.  
(Supp.al Reply Brief at 8:25-9:4.)   

 
Assuming that Wilmington is correct about the first part of that argument, it is wrong 

about the second.  Wilmington erroneously assumes that any defect renders the Smith Deed of 
Trust void and that the Granadoses lacked the ability to transfer any interest in the Property 
because they signed the Smith Deed of Trust as trustees of the RLT rather than as individuals.   

 
Wilmington would have a point if the Granadoses had transferred the Property to a 

separate legal entity, such as a corporation or a limited liability company.  However, a trust is 
not an entity separate from its trustees.  It is not a person but rather a fiduciary relationship with 
respect to property.  (Presta v. Tepper (2009) 179 Cal.App.4th 909, 914.)   A trust is not a legal 
person which can own property or enter into contracts.  It is the trustee who holds title to the 
assets that make up the trust estate and who enter into contracts necessary to the management 
of the estate, subject to fiduciary obligations to manage and use the assets for the benefit of the 
trust beneficiary.  (Greenspan v. LADT LLC (2010) 191 Cal.App.4th 486, 521; see also 
Stoltenberg v. Newman (2009) 179 Cal.App.4th 287, 293.)    

 
Thus, arguing that the trust did not own the Property when the Granadoses signed the 

Smith Deed of Trust misses the point.  The Granadoses did own the Property then, just in an 
individual rather than a fiduciary capacity.   

 
Rather, the legal issue here is whether a deed regarding property controlled by the 

owner of a revocable living trust is defective if executed by the owner as trustee of his trust at a 
moment when he holds the property as an individual; and if it is defective, whether the defect 
renders the deed void or merely voidable. 

 
“A void contract is without legal effect. . . . ‘Such a contract has no existence whatever. It 

has no legal entity for any purpose and neither action nor inaction of a party to it can validate it.’ 
. . . ‘A void thing is as no thing.’ [¶] A voidable transaction, in contrast, ‘is one where one or more 
parties have the power, by a manifestation of election to do so, to avoid the legal relations 
created by the contract, or by ratification of the contract to extinguish the power of avoidance.’ . . 
.  It may be declared void but is not void in itself. . . . Despite its defects, a voidable transaction, 
unlike a void one, is subject to ratification by the parties.”  (Yvanova v. New Century Mortgage 
Corp. (2016) 62 Cal.4th 919, 929-930.)   

 
An instrument is void where a party lacks capacity to sign it (e.g., if he is of unsound 

mind or is a minor (see CC § 1556)), or if he signs something believing it is not an instrument 
when it is (see Fleming v. Kagan (1961) 189 Cal. App. 2d 791, 797), or if he signs an instrument 
under coercion and without consideration or if the instrument violates public policy.  (See 
Oswald v. El Centro (1930) 211 Cal. 45, 52.)   



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   06/28/18 

 
 

- 4 - 

 
Other defective instruments are merely voidable.  The defect rendering an instrument 

voidable can be overcome through estoppel or ratification.  (See Yvanova, supra, 62 Cal.4th at 
936 (“Unlike a voidable transaction, a void one cannot be ratified or validated by the parties to it 
even if they so desire”.)  And there may be limitations on which parties are entitled to challenge 
an instrument that is merely voidable rather than void.  (See Yvanova, supra, 62 Cal.4th at 936 
(“When an assignment is merely voidable, the power to ratify or avoid the transaction lies solely 
with the parties to the assignment; the transaction is not void unless and until one of the parties 
takes steps to make it so . . .” (emphasis added).) 

 
Wilmington has not cited any authority holding that a person who signs a deed as trustee 

of his revocable living trust at a moment he owns the property outside the trust lacks capacity to 
sign the deed, has executed a document he thought was not a deed, signed the deed under 
coercion, has violated public policy or has signed a deed that is void for some other reason.  
Wilmington has not established that such a deed is void rather than merely voidable. 

 
Nor has Wilmington cited any authority that such a person is a different person from the 

one who should have signed the deed.  The signer still owns an interest in the property even 
though he has forgotten at that moment the capacity in which he owns the property.  He can 
transfer property into and out of the trust at will.  He can revoke and/or restate the trust. He can 
ratify in the proper capacity what he has done in the improper capacity.  He can be estopped 
from denying in the proper capacity from what he has done in the improper capacity.  He can 
also sue to reform the deed to have it reflect what he intended to do.  (See, e.g., Shupe v. 
Nelson (1967) 254 Cal. App. 2d 693, 700; First American Title Ins. & Trust Co. v. Cook (1970) 
12 Cal. App. 3d 592, 598; Oatman v. Niemeyer (19250 207 Cal. 424, 426-427 (parties permitted 
to reform instrument to include missing description of property to be transferred; “There can, of 
course, be no question but that the deed was void in law, that is, that it failed wholly as a 
conveyance of property since no property was described. But the contention that, for that 
reason, it cannot be reformed fails to distinguish between a contract which is void for some 
fundamental reason and an instrument or writing which is void because of mistake in its 
preparation.”) 
 

In short, Wilmington has not cited any authority that prevents the Smith Deed of Trust 
from being enforced here or that permits Wilmington, as the challenger of an instrument that is 
at worst voidable, to void it. 
 

In Galdjie v. Darwish (2003) 113 Cal.App.4th 1331, 1350, a prospective buyer sued two 
individuals for specific performance based on a contract he had entered with their trust for it to 
sell him property.  The trial court granted specific performance, even though the buyer had sued 
the two defendants in their individual capacity rather than as trustees for the trust.  The Court of 
Appeal affirmed. 

 
After a lengthy discussion of the history of individual and representative liability of 

trustees, the court said, “The evidence before us establishes that the Trust is a revocable inter 
vivos trust, that appellants are the sole trustees and, that as beneficiaries, they have the power 
during their lifetimes to direct the sale of the real property owned by the trust. In view of the 
above authorities, their signatures as individuals on the title deed as required by the judgment 
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entered herein is sufficient to convey good title from the Trust.” 
 

Here, the court rules that when the Granadoses signed the Smith Deed of Trust as 
trustees rather than individuals they were involved in the same type of trust, they had the power 
during their lifetimes to direct the transfer of the Property back into the trust at any time and to 
grant a security interest in the Property to the Smiths and thus their signatures on the Smith 
Deed of Trust were sufficient to convey good title from the RLT or were at least sufficient to 
render in interest granted by that Deed of Trust at worst voidable, not void, and then not at the 
election of Wilmington. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-01334 
CASE NAME: NATIONSTAR VS. GRANADOS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 6.  TIME:  9:00   CASE#: MSC16-02378 
CASE NAME: REFUGIO VS. CITY OF HERCULES 
HEARING ON MOTION TO STRIKE CROSS-COMPLAINT 
FILED BY JOHN MUIR LAND TRUST 
* TENTATIVE RULING: * 
 
Continued per stipulation of counsel. 
 

  

 7.  TIME:  9:00   CASE#: MSC16-02378 
CASE NAME: REFUGIO VS. CITY OF HERCULES 
SPECIAL SET HEARING ON: JOINDER TO MOTION TO STRIKE 
CROSS-COMPLAINT SET BY CITY OF HERCULES 
* TENTATIVE RULING: * 
 
Continued per stipulation of counsel. 
 

  

 8.  TIME:  9:00   CASE#: MSC16-02378 
CASE NAME: REFUGIO VS. CITY OF HERCULES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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 9.  TIME:  9:00   CASE#: MSC17-00058 
CASE NAME: SHOREWISE VS. RUNERA 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY RUNERA, INC. 
* TENTATIVE RULING: * 
 
Appear. 

 

  

10.  TIME:  9:00   CASE#: MSC17-00058 
CASE NAME: SHOREWISE VS. RUNERA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

11.  TIME:  9:00   CASE#: MSC17-00404 
CASE NAME: BIMAL PATEL MD VS. MATTHEW N. SIROTT 
HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT of SIROTT 
FILED BY BIMAL PATEL M.D. 
* TENTATIVE RULING: * 
 
            Cross-Defendant Bimal Patel’s demurrer to the First Amended Cross-Complaint in its 
entirety is sustained with leave to amend.  Cross-Complaint failed to allege facts sufficient to 
state a cause of action.   
 
 On March 2, 2018, Dr. Sirott, individually, as manager of 400 Taylor Holdings, LLC and 
co-trustee of the Matthew and Arlene Sirott Family Trust, filed a cross-complaint, against Dr. 
Patel, as a manager of 400 Taylor Holdings, LLC.  Dr. Sirott’s cross-complaint is a derivative 
suit on behalf of 400 Taylor Holdings, LLC (“400 Taylor”), named as a nominal cross-defendant.  
The cross-complaint alleges Dr. Patel caused harm to 400 Taylor by improperly failing to 
consider the CRTC Lease Proposal to lease the vacant suite in the 400 Taylor building. (Cross-
Complaint, ¶ 36.) 
 
 Cross-Defendant Patel demurs on the ground that all the causes of action in the First 
Amended Cross-Complaint fail to state facts sufficient to constitute a cause of action. The 
allegations are based on Dr. Patel’s duty, as a manager of 400 Taylor Holdings, LLC, to 
consider the CRTC Lease Proposal. Cross-Defendant Patel contends that, as a matter of law 
and based on indisputable facts, no duty arose on the part of Patel because no “CRTC Lease 
Proposal” was ever presented to 400 Taylor.  As a result, there was no opportunity for Cross-
Defendant Patel, as manager of 400 Taylor, to act on such proposal.   
 
 The role of demurrer is to test the legal sufficiency of the allegations in the complaint. It 
raises issues of law, not fact. (Lewis v. Safeway, Inc. (2015) 235 CA4th 385, 388.) “In passing 
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upon the sufficiency of a pleading, its allegations must be liberally construed with a view to 
substantial justice between the parties.”  (Gressley v. Williams (1961) 193 Cal.App.2d 636, 639.) 
   
 “[A] pleading valid on its face may nevertheless be subject to demurrer when matters 
judicially noticed by the court render the complaint meritless. In this regard the court passing 
upon the question of the demurrer may look to affidavits filed on behalf of plaintiff, and the 
plaintiff's answers to interrogatories [citation], as well as to the plaintiff's response to request for 
admissions. [Citations.]”  (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 
593, 604.)  The court may take judicial notice of records such as admissions, answers to 
interrogatories, affidavits where they contain statements of the plaintiff or his agent which are 
inconsistent with the allegations of the pleading before the court. (Ibid at p. 605.) 
 
 Here, the FACC is based on harm to 400 Taylor caused by a breach of Patel’s obligation 
to it, not CRTC.  The FACC must allege breach of some duty or obligation owed by Dr. Patel to 
400 Taylor.  Dr. Sirott alleges in the FACC that he proposed to Dr. Patel, as manager of 
California Radiation Treatment Center, LLC, that CRTC, instead of EBMOH, should lease the 
vacant space at 400 Taylor so that CRTC could construct and operate the CyberKnife facility on 
the premises.  (Cross-Complaint, ¶28.)  He also alleges Dr. Patel immediately rejected the 
CRTC Lease Proposal.  (Cross-Complaint, ¶29.)  
 
 CRTC is a manager-managed limited liability company, with a management committee.  
(Corp. Code § 17704.07(c); RJN, Exh. 1, Response to RFA Nos. 25 and 26.) Dr. Sirott has 
admitted that he and Dr. Patel are the managers of CRTC and comprise the CRTC 
management committee.  (RJN, Exhibit 1, RFA Nos. 25 and 26, admitted in Verified Responses 
to Patel’s Request for Admissions.) CRTC management committee never approved a proposal 
to lease the subject space at 400 Taylor. (RJN, Exh.1, RFA No. 32.)  Dr. Sirott admitted that Dr. 
Patel prevented CRTC from approving any lease proposal.  (RJN, Exhibit. 4, Response to Form 
Interrogatory 17.1, RFA, No. 30.) The CRTC Operating Agreement requires the affirmative vote 
of both managers to constitute an action by CRTC.  (RJN, Exhibit 5, CRTC Arbitration, Exh. 1 
thereto, Section 5.3(b).) 
 
 Given Dr. Sirott’s admissions in the verified responses to discovery and his demand for 
arbitration, it may be inferred that CRTC’s Lease Proposal was never approved by CRTC 
management and therefore never presented to 400 Taylor.  Yet, the FACC alleges, “By rejecting 
the CRTC Lease Proposal [a manager of CRTC], Dr. Patel caused 400 Taylor to lose 
approximately the same amount of money that Dr. Patel contends in his Second Amended 
Complaint…” (FACC, ¶ 30.)   
 
 The allegations in the FACC and judicially noticeable matters clearly show the purported 
CRTC Lease Proposal never advanced to presentation to the management of 400 Taylor. Thus, 
Cross-Complainant has not alleged facts demonstrating Dr. Patel, as a manager of 400 Taylor, 
breached an obligation under the Operating Agreement for 400 Taylor Holding, LLC.  The 
demurrer is therefore sustained. 
 
 Cross-Complainant, it he chooses, shall file and served the amended cross-complaint on 
or before July 19, 2018. 
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Request for Judicial Notice 
 
 Pursuant to Evidence Code §§ 430.70, 452 and 453, Cross-Defendant requested the 
court to take judicial notice of the following: 
 

1. Exhibit 1—Dr. Matthew N. Sirott’s Verified Response to Plaintiffs’ Request for 
Admissions, Set Two.  

2. Exhibit 2—Dr. Matthew N. Sirott’s Verified Response to Plaintiffs’ Form Interrogatories, 
Set Two. 

3. Exhibit 3—Dr. Matthew N. Sirott’s Verified Response to Plaintiffs’ Request for 
Admissions, Set Two, No. 30. 

4. Exhibit 4—Dr. Matthew N. Sirott’s Verified Amended Response to Plaintiffs’ Form 
Interrogatories, Set Two, No. 17.1 (re RFA No. 30.) 

5. Exhibit 5—Dr. Sirott’s & Dr. Robles’ August 25, 2017 Demand for Arbitration, AAA Case 
No. 0-17-0005-1120.)   

6. Exhibit 6—The June 9, 2017 Lease between 400 Taylor and DVO. 
  
 Request Nos. 1-5 are unopposed. The court will take judicial notice of records such as 
admissions, answers to interrogatories, affidavits, and the like, where they contain statements 
inconsistent with the allegations in the complaint. (Del E. Webb Corp. v. Structural Materials Co. 
(1981) 123 Cal.App.3d 593, 604-605.)     
 
 As to Request No. 6, Cross-Complainant opposes the request.  Pursuant to Evidence 
Code § 452(h), the court takes judicial notice of its existence and not the truth of matters 
contained therein. 
 

  

12.  TIME:  9:00   CASE#: MSC17-00868 
CASE NAME: SAMMAN VS. WHITTEN 
HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT of T.J. WHITTEN 
FAMILY, LLC  /  FILED BY MEDALLION LANDSCAPE MANAGEMENT, INC. 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this matter to July 5, 2018 at 9:00 a.m. 
 

  

13.  TIME:  9:00   CASE#: MSC17-01048 
CASE NAME: ARCH GATE VS. BROWN 
HEARING ON SPECIAL MOTION TO STRIKE (anti-SLAPP) CROSS-COMPLAINT 
OF JOHNNY BROWN  /  FILED BY ARCH GATE PROPERTIES, INC. 
* TENTATIVE RULING: * 
 
Vacated. 
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14.  TIME:  9:00   CASE#: MSC17-01873 
CASE NAME: GETWOOD VS. QUALITY LOAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

15.  TIME:  9:00   CASE#: MSC17-01909 
CASE NAME: SAVE LAFAYETTE TREES VS. EBRPD 
HEARING ON DEMURRER TO 1st Amended CIVIL PETITION 
FILED BY EAST BAY REGIONAL PARK DISTRICT 
* TENTATIVE RULING: * 
 
Petitioners and Plaintiffs Save Lafayette Trees, Michael Dawson, and David Kosters 
(collectively, “Petitioners” or “Save Lafayette Trees”) petition for writ of mandate to direct 
Defendant and Respondent East Bay Regional Park District (“Defendant” or “EBRPD”) to 
rescind its approval on March 21, 2017 and entry on March 22, 2017 into a Memorandum of 
Understanding with real party in interest Pacific Gas and Electric (“PG&E”). EBRPD demurrers 
to the second cause of action on the grounds that (1) the cause of action to set aside project 
approval as contrary to planning and zoning law and park district ordinance 38 fails as a matter 
of law because (a) the park’s decision is not subject to the City’s general plan and tree 
protection ordinance and (b) the park did not violate ordinance 38; (2) Petitioners’ were not 
entitled to more than Brown Act notice of the Park District’s decision to approve the MOU; and 
(3) Petitioners’ fourth cause of action is derivative and fails as Petitioners’ other claims fail. 

EBRPD does not demurrer to Petitioners’ first cause of action for writ of mandate, declaratory 
and injunctive relief to set aside project approval as contrary to CEQA. For the following 
reasons, the Demurrer to Petitioners’ second, and third causes of action is sustained, without 
leave to amend. The Demurrer to the fourth cause of action is overruled. 

Second Cause of Action: Writ of Mandate, Declaratory and Injunctive Relief to Set Aside 
Project Approval as Contrary to Planning and Zoning Law and Park District Ordinance 38 

EBRPD argues with respect to Petitioners’ claim that it violated Planning and Zoning Law first 
that the Park is not subject to the City’s tree ordinance and second that even if it were, removal 
of the 31 trees on park district property was authorized by the City’s separate CPSI agreement 
with PG&E. EBRPD also argues that the Park District’s Ordinance 38 does not apply here as a 
matter of law and that even assuming arguendo that it applied, special permission was obtained 
from the Park District when it signed the MOU. 

 City of Lafayette’s Tree Protection Ordinance 

The City of Lafayette Tree Protection Ordinance provides that “[i]t is a violation of this chapter 
for any person to remove or destroy a protected tree without a category I or category II permit 
under Section 6-1706 or 6-1707, or without the approval of an exception under Section 6-1705.” 
Lafayette Municipal Code 6-1703. Specifically, “[a] category I or category II permit under Section 
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6-1706 or 6-1707 is required to remove or destroy a protected tree.” Id. at 6-1704. The Tree 
Protection Ordinance enumerates several exceptions at section 6-1705. 

EBRPD argues that “the Park District’s authority to manage its trees is absolute and not subject 
to the City’s Tree Protection Ordinance.” Demurrer at 10:10-11. In support, EBRPD points to the 
state statutory framework which governs the Park District’s authority over its resources, 
specifically, Public Resources Code §§ 5541 and 5541.1. In Opposition, Petitioners argue that 
these sections do not provide EBRPD with blanket preemptive authority and that it is still subject 
to the City of Lafayette’s Tree Protection Ordinance. 

The Court disagrees. The Park District, formed and existing pursuant to Public Resources Code 
section 5500 et seq., is charged with developing and operating public parks in Alameda and 
Contra Costa Counties. Pub. Resources Code § 5541. It has the authority to develop 
recreational trails and acquire land for such purposes. Id. at § 5541.1. Legal title to all property 
acquired by the Park District is vested in the Park District. Id. at § 5565. Exceptions to the Park 
District’s power to manage resources on its own lands are limited and do not include “public 
parks, playgrounds, golf courses, beaches, trails, natural areas, ecological and open space 
preserves, parkways, scenic drives, boulevards, and other facilities for public recreation.” Id. at 
§ 5541.  

The enabling legislation creating the Park District (Public Resources Code section 5500 et seq.) 
is general law; as such, a local ordinance in conflict with it would be invalid as to the Park 
District. See People v. Bass (1963) 225 Cal.App.2d Supp. 777, 778-80; see also Cal. Const., 
Art. XI, § 7. Because the Court finds that the City of Lafayette’s Tree Protection Ordinance does 
not apply to the Park District, it need not reach the argument that the City has already 
consented to the removal of trees on Park District lands.  

 EBRPD Ordinance 38 

Ordinance 38 states that “[a]ll persons entering upon District parkland shall abide by the rules 
and regulations of the District, the laws of the State of California, and all applicable county 
and/or municipal ordinances.” Section 200.1. “Person” excludes the East Bay Regional Park 
District itself. Sections 100, 101, 102. Furthermore, the ordinance specifically exempts 
“employees of the District or to its concessionaires or their employees engaged in and acting 
within the scope of their authorized duties and concession activities or to allied agency 
emergency personnel in the performance of their official duties” from its application. Section 
200.2. Although it also notes that “District employees and concessionaires and their employees 
shall abide by the laws of the State of California and all applicable county and/or municipal 
ordinances.” Id. 

As a consequence, Petitioners’ allegations that the Park District’s approval of the MOU violated 
sections 808 and 804 of Ordinance 38 lacks merit; the Ordinance does not apply to the Park 
District as a matter of law. Because the Court finds that Ordinance 38 does not apply to the Park 
District, it need not reach EBRPD’s alternative argument that its approval of the MOU satisfies 
Ordinance 38’s requirements for special permission. 

The Demurrer to the second cause of action is sustained, without leave to amend. 

Third Cause of Action: Writ of Mandate, Declaratory and Injunctive Relief to Set Aside 
Park District’s Approval of Tree Removal MOU in Violation of Petitioners’ Due Process 
Rights 
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The First Amended Petition alleges that the “Park District violated the Due Process rights of 
petitioners and their members because it failed to provide notice reasonably calculated to 
apprise them and other directly affected persons that hundreds of trees near their properties and 
along many miles of highly popular public recreational trails would be removed, and their 
property interests would be thereby affected[.]” First Amended Petition at ¶ 83. 

EBRPD makes several arguments on Demurrer, but in Opposition, Petitioners rely exclusively 
on a due process argument. Specifically, Petitioners argue that “Due Process requires that 
affected parties be provided with a fair hearing or other equivalent opportunity to present 
evidence and argument before [a decision that affects their property interests] is made.” Opp. at 
9:23-26 (relying primarily on Horn v. County of Ventura (1979) 24 Cal.3d 605, 617-18 (“Horn”); 
Scott v. City of Indian Wells (1972) 6 Cal.3d 541, 549 (“Scott”); and Calvert v. County of Yuba 
(2006) 145 Cal.App.4th 613, 622 (“Calvert”)). Petitioners’ authority is inapt. 

In Horn, the County of Ventura had approved a tentative subdivision map without giving prior 
notice to adjoining property owners. The subdivision plan would have substantially hindered the 
landowner’s only access to the public streets. The California Supreme Court stated that “[d]ue 
process principles require reasonable notice and opportunity to be heard before governmental 
deprivation of a significant property interest. [Citations.] [¶] It is equally well settled, however, 
that only those governmental decisions which are adjudicative in nature are subject to 
procedural due process principles. Legislative action is not burdened by such requirements. 
[Citations, italics in original.] . . . [¶] We expressly cautioned in San Diego [Bldg. Contractors 
Assn. v. City Council (1974) 13 Cal.3d 205] that land use planning decisions less extensive than 
general rezoning could not be insulated from notice and hearing requirements by application of 
the 'legislative act' doctrine. . . .” Horn at 612-613 (emphasis added).  

In Scott, the zoning matter at issue involved an administrative determination by a local planning 
commission on an application for a conditional use permit for a particular parcel of land. Scott 
held that due process entitled nonresident adjacent landowners to notice and opportunity to be 
heard on an application for a conditional use permit, reasoning that “[Common] sense and wise 
public policy . . . require an opportunity for property owners to be heard before ordinances which 
substantially affect their property rights are adopted. . . .” Scott, 6 Cal.3d at 548 (quoting 
Kissinger v. City of Los Angeles (1958) 161 Cal. App.2d 454, 464).  

Finally, Calvert involved procedural due process claims on the part of adjacent landowners who 
objected to the county’s determination that a mining company had vested rights to mine on more 
than 3430 acres of land adjacent to the Yuba River. In determining that the adjacent landowners 
had been deprived of property rights without notice and an opportunity to be heard, the Court of 
Appeal focused on two issues: first, whether the decision as to the mining company’s vested 
rights was ministerial or adjudicative; and second, whether the determination involved significant 
or substantial deprivations of property on the part of the surrounding landowners. 

Here, the First Amended Petition fails to allege general rezoning or governmental deprivation of 
a significant or substantial property interest; as a consequence, Petitioners have not stated a 
claim for violation of their due process rights. Furthermore, the Court has carefully reviewed the 
factual allegations of the First Amended Petition and it is clear that amendment would not cure 
the defect; the Petitioners challenge the approval of the Tree Removal MOU—the substance of 
that agreement would not change with further amendments to the Petition.  
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The Demurrer to this cause of action is sustained, without leave to amend. 

Fourth Cause of Action: Write of Mandate, Declaratory and Injunctive Relief to Set Aside 
Project Approval as Contrary to CCP §§ 1085 and 1094.5 

Finally, EBRPD demurrers to Petitioners’ fourth cause of action for administrative and traditional 
mandamus on the grounds that it is derivative of Petitioners’ other claims (and must fall as they 
fall). Although it is true that Petitioners have failed to allege facts sufficient to state their second 
and third causes of action, EBRPD did not Demurrer to Petitioners’ first cause of action and 
PG&E’s demurrer to that cause of action is overruled (see Line 16, below). As a consequence, 
EBRPD’s demurrer to the fourth cause of action is overruled. 

 

  

16.  TIME:  9:00   CASE#: MSC17-01909 
CASE NAME: SAVE LAFAYETTE TREES VS. EBRPD 
HEARING ON DEMURRER TO 1st Amended CIVIL PETITION 
FILED BY PACIFIC GAS AND ELECTRIC COMPANY 
* TENTATIVE RULING: * 
 
Petitioners and Plaintiffs Save Lafayette Trees, Michael Dawson, and David Kosters 
(collectively, “Petitioners” or “Save Lafayette Trees”) petition for writ of mandate to direct 
Defendant and Respondent East Bay Regional Park District (“Defendant” or “EBRPD”) to 
rescind its approval on March 21, 2017 and entry on March 22, 2017 into a Memorandum of 
Understanding with real party in interest Pacific Gas and Electric (“PG&E”). Real party in interest 
PG&E demurrers primarily on the grounds that the tolling agreement between Petitioners and 
EBRPD was ineffective; for that reason PG&E also contends that Petitioner’s CEQA cause of 
action is barred by CEQA’s 35-day and 180-day limitations period. 

Request for Judicial Notice 

PG&E Requests Judicial Notice of several documents and an order in Case No. N17-1142. The 
Request is unopposed. The Request is granted. Evid. Code §§ 452, 453. 

Factual and Procedural Background 

Petitioners filed their original “Verified Petition for Writ of Mandate and Complaint for Declaratory 
and Injunctive Relief and for Attorneys’ Fees” (the “Original Petition”) on September 29, 2017. 
On March 29, 2018 Petitioners filed a “First Amended Verified Petition for Writ of Mandate and 
Complaint for Declaratory and Injunctive Relief and for Attorneys’ Fees.”  

The Amended Petition alleges four causes of action for writ of mandate, declaratory and 
injunctive relief (1) to Set Aside Project Approval as Contrary to CEQA; (2) to Set Aside Project 
Approval as Contrary to Planning and Zoning Law and Park District Ordinance 38; (3) to Set 
Aside Park District’s Approval of Tree Removal MOU; and (4) to Set Aside Project Approval as 
Contrary to CCP §§ 1085 and 1094.5. 

Petitioner’s claims all derive from the March 21, 2017 decision of EBRPD to enter into a 
Memorandum of Understanding with PG&E regarding the removal of a number of trees along 
the gas transmission pipeline on EBRPD property. First Amended Petition at ¶ 2, RJN Ex. D.  
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Analysis 

Tolling Agreement 

Petitioners allege that they entered into an agreement with EBRPD “to toll all applicable statutes 
of limitations for 60 days by written agreement dated July 31, 2017.” First Amended Petition at 
¶ 55; RJN Ex. However, PG&E argues that this agreement is legally ineffective because (1) it 
lacked the consent of all necessary parties (i.e., PG&E), and (2) it was entered into after 
§ 65009(c)(1)(E)’s 90-day limitations period had already expired. 

“The determination of whether a party is indispensable is governed by Code of Civil Procedure 
section 389, which first sets out, in subdivision (a), a definition of persons who ought to be 
joined [in an action] if possible (sometimes referred to as ‘necessary’ parties). Then, subdivision 
(b) sets forth the factors to follow if such a person cannot be made a party in order to determine 
‘whether in equity and good conscience the action should proceed among the parties before it, 
or should be dismissed without prejudice, the absent person being thus regarded as 
indispensable.’ (Italics added.) The subdivision (b) factors ‘are not arranged in a hierarchical 
order, and no factor is determinative or necessarily more important than another.’” Quantification 
Settlement Agreement Cases (2011) 201 Cal.App.4th 758, 848 (quoting County of San Joaquin 
v. State Water Resources Control Bd. (1997) 54 Cal.App.4th 1144, 1149). 

Quantification Settlement Agreement Cases held, under a prior version of Public Resources 
Code § 21167.6.5, that “[i]f an entity is a recipient of an approval for purposes of section 
21167.6.5(a), that entity is a necessary party in a CEQA action challenging the EIR for the 
project that was approved, and no further showing need be made under subdivision (a) of Code 
of Civil Procedure section 389 to make that entity a necessary party.” Quantification Settlement 
Agreement Cases, 201 Cal.App.4th at 855. The analysis is the same under the amended 
statute. The parties do not dispute that PG&E is a necessary party. Opp. at 6:7-8. 

In support of its contention that the tolling agreement is invalid, PG&E relies on Salmon 
Protection & Watershed Network v. County of Marin (“SPAWN”) (2012) 205 Cal.App.4th 195. 
The SPAWN court observed: “If a party challenges an agency decision directly affecting a 
specific development or permit, invoking the 90-day limitation under Government Code section 
65009, subdivision (c)(1), (c)(1)(D) or (E), the project proponent would be a necessary party to 
the litigation and an effective tolling agreement could not be entered without its consent.” 
SPAWN, at 208, fn. 12. 

Critically, the SPAWN court’s conclusion is contingent on the application of Government Code 
§ 65009(c)(1)(E)’s 90-day limitations period. And, for the reasons described further, below, that 
section does not apply to the decision of the East Bay Regional Park District. PG&E has not 
provided any authority, and the Court is not aware of any, that would render this tolling 
agreement ineffective with respect to the CEQA statutes of limitations for failure to include 
PG&E. 

Gov. Code § 65009(c)(1)(E), (F) 

PG&E argues that the Petition is barred by the 90-day statute of limitations set forth in 
Government Code § 65009(c)(1)(E), (F). Petitioners contend that § 65009 “governs land use 
planning and zoning actions of cities and counties, not regional districts by EBRPD with limited 
land use authority.” Opp. at 8:17-18 (emphasis original). In reply, PG&E notes that this 
argument is inconsistent with Petitioners’ own allegation that “[t]he Park District proceeded in 
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excess of its jurisdiction and abused its discretion when it approved the Tree Removal MOU … 
without compliance with the substantive and procedural requirements of the [Planning and 
Zoning Law.]” First Amended Petition at ¶ 78.  

“Section 65009 is located in division 1 (Planning and Zoning) of title 7 (Planning and Land Use) 
of the Government Code. It is intended ‘to provide certainty for property owners and local 
governments regarding decisions made pursuant to this division’ (§ 65009, subd. (a)(3)) and 
thus to alleviate the ‘chilling effect on the confidence with which property owners and local 
governments can proceed with projects’ (id., subd. (a)(2)) created by potential legal challenges 
to local planning and zoning decisions.’” Honig v. San Francisco Planning Dept. (2005) 127 
Cal.App.4th 520, 526 (internal citations omitted). 

Section 65009 establishes a short statute of limitations, 90 days, applicable to a “legislative 
body’s decision.” Id. subd. (c)(1). Government Code section 34000 defines “legislative body” as 
“board of trustees, city council, or other governing body of a city.” Gov. Code § 34000. The East 
Bay Regional Park District is neither a board of trustees, a city council, nor a governing body of 
a city. As a consequence, the Park District’s decision to approve the MOU with PG&E is not 
subject to the statute of limitations of Government Code § 65009(c)(1).  

 CEQA’s 35-day and 180-day statutes of limitations 

Finally, PG&E’s statute of limitations argument with respect to Petitioner’s CEQA claim is 
premised on its argument that the tolling agreement was invalid; an argument that itself relies on 
PG&E’s contention that Government Code § 65009 applies. Because the Court declines to find 
that agreement invalid, both CEQA’s 35-day and 180-day statutes of limitations were effectively 
tolled by Petitioners’ agreement with EBRPD. As a consequence, the Petitioners’ original 
petition was timely filed right at the expiration of the tolling agreement (September 29, 2017). 

The Demurrer is overruled as to the first cause of action. PG&E’s Demurrer to the second and 
third causes of action (relying on EBRPD’s Demurrer) is sustained, without leave to amend, for 
the reasons given in Line 15, above. The Demurrer to the fourth cause of action (also relying on 
EBRPD’s Demurrer) is overruled, for the reasons given in Line 15, above. 

 

  

17.  TIME:  9:00   CASE#: MSC17-01909 
CASE NAME: SAVE LAFAYETTE TREES VS. EBRPD 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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18.  TIME:  9:00   CASE#: MSC17-02013 
CASE NAME: HARRIS VS. LEISURE HOTEL 
HEARING ON MOTION TO STRIKE 
FILED BY LEISURE HOTEL GROUP, LLC 
* TENTATIVE RULING: * 
 
Plaintiff sued Leisure Hotel Group, LLC, et al. on October 16, 2017, alleging a cause of action 
for general negligence, and sought accompanying compensatory and punitive damages. Plaintiff 
alleges she was a guest at the Clarion Inn in Concord, California, and that she was sexually 
assaulted by a third party during her stay. Defendant Leisure Hotel Group, LLC (“Leisure”) 
moves to strike the prayer for punitive damages (made as a check mark on a form complaint) 
from Plaintiff’s Complaint. The issue presented is whether Plaintiff has pleaded sufficient facts to 
warrant recovery of punitive damages.  

Relevant Allegations 

Plaintiff alleges she was a hotel guest at the Clarion Inn on October 16, 2015, and she was 
sexually assaulted during her stay by a third party. (Complaint Attachment p. 1.) Plaintiff asserts 
the third party who allegedly assaulted her had, “prior to October 16, 2015 on several occasions 
created disturbances at this Clarion Inn including, [sic] squatting, stealing from rooms, and 
disturbing guests.” (Complaint Attachment p. 1.) Plaintiff alleges “defendants knowingly and 
negligently and with concious [sic] disregard of the safety of others, permitted this third person 
to enter and reamin [sic] on the premises creating a danger to guests, such as Plaintiff.” 
(Complaint Attachment p. 1.) 

Punitive Damages Analysis 

The standard for pleading a claim for punitive damages is a difficult one to meet. Punitive 
damages are “available to a party who can plead and prove the facts and circumstances set 
forth in Civil Code section 3294.” (Hilliard v. A.H. Robins Co. (1983) 148 Cal.App.3d 374, 392.) 
Punitive damages are disfavored by the law, and should be granted with the greatest of caution 
and only in the clearest of cases. (Henderson v. Security Pacific National Bank (1977) 72 
Cal.App.3d 764, 771.) “There must be circumstances of aggravation or outrage, such as spite or 
‘malice,’ or a fraudulent or evil motive on the part of the defendant, or such a conscious and 
deliberate disregard of the interests of others that his conduct may be called willful or wanton.” 
(Mock v. Michigan Millers Mutual Ins. Co. (1992) 4 Cal.App.4th 306, 328.) 

Punitive damages are available under Civil Code § 3294, “where it is proven by clear and 
convincing evidence that the defendant has been guilty of oppression, fraud, or malice.”  

Plaintiff’s complaint prays for punitive damages, but does not delineate with particularity whether 
the basis for recovering punitive damages is malice, fraud, oppression, or some combination 
thereof. Accordingly, each element is considered below in turn.  

 Oppression 

Oppression, in the context of punitive damages, is “despicable conduct that subjects a person to 
a cruel and unjust hardship in conscious disregard of that person’s rights.” (Civ. Code § 
3294(c)(2).) To establish conscious disregard, the plaintiff “must show that the defendant was 
aware of the probable dangerous consequences of his conduct, and that he wilfully and 
deliberately failed to avoid those consequences.” (Hoch v. Allied-Signal, Inc. (1994) 24 
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Cal.App.4th 48, 61. (emphasis added).)  

Plaintiff alleges that Defendants conducted themselves with conscious disregard of the safety of 
others. (Complaint Attachment p. 1.) However, Plaintiff does not allege facts supporting this 
conclusion. The Court “assume[s] the truth of the allegations in the complaint, but do[es] not 
assume the truth of contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. 
State of California (2008) 161 Cal.App.4th 242, 247.) Accordingly, the court is not required to 
accept a conclusory statement that Defendants acted with conscious disregard. 

Further, as established by Hoch v. Allied-Signal, Inc., conscious disregard requires a showing of 
willful and deliberate failure to avoid consequences. (Hoch v. Allied-Signal, Inc. (1994) 24 
Cal.App.4th 48, 61.) Plaintiff does not allege facts to indicate Defendant’s alleged conscious 
disregard was either willful or deliberate.  

Finally, Plaintiff does not allege facts supporting the other elements of oppression, i.e., 
“despicable conduct that subjects a person to a cruel and unjust hardship.” (Civ. Code § 
3294(c)(2).) While being subjected to a sexual assault is undoubtedly a cruel and unjust 
hardship, there is nothing alleged to support a conclusion that Leisure acted despicably; 
permitting a third party to remain in a hotel is not “base, vile, or contemptible” conduct. See, e.g., 
College Hospital v. Super. Ct. (1994) 8 Cal.4th 704, 725. And, as set forth above, there is 
nothing alleged to support a conclusion that allowing a third party to remain in its hotel had as a 
probable consequence a sexual assault.  Accordingly, Plaintiff’s prayer for punitive damages is 
not supported by allegations of oppression.  

 Fraud 

Fraud, in the context of punitive damages, is defined as “an intentional misrepresentation, 
deceit, or concealment of a material fact known to the defendant with the intention on the part of 
the defendant of thereby depriving a person of property or legal rights or otherwise causing 
injury.” (Civ. Code § 3294(c)(3).) 

Plaintiff cited O’Hara v. Western Seven Trees Corp. (O'Hara v. Western Seven Trees Corp. 
(1977) 75 Cal.App.3d 798, 806.) and Doe v. Uber (Doe v. Uber Technologies, Inc. (N.D. Cal. 
2016) 184 F.Supp.3d 774) to support her Opposition, which are both cases in which punitive 
damages were sought on the basis of fraud. Reliance on these cases is misguided, as Plaintiff 
does not allege any facts to indicate fraud. Accordingly, these cases do not support Plaintiff’s 
prayer for punitive damages. Plaintiff’s prayer for punitive damages is not supported by 
allegations of fraud.  

Malice 

Malice is “conduct which is intended by the defendant to cause injury to the plaintiff or 
despicable conduct which is carried on by the defendant with a willful and conscious disregard 
of the rights or safety of others.” (Civ. Code §§ 3294(c)(1).) In establishing malice, evil motive is 
the central essential factor which justifies an exemplary award. (G. D. Searle & Co. v. Superior 
Court (1975) 49 Cal.App.3d 22, 31.) This factor calls for an assessment of the “defendant's 
actual state of mind; it is not satisfied by characterizing his conduct as unreasonable, negligent, 
grossly negligent or reckless.” (Id.) Conscious disregard is also a factor in establishing malice. 
As discussed above, conscious disregard requires a Plaintiff to show “that the defendant was 
aware of the probable dangerous consequences of his conduct, and that he wilfully and 
deliberately failed to avoid those consequences.” (Hoch v. Allied-Signal, Inc. (1994) 24 
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Cal.App.4th 48, 61.)  

Plaintiff alleges that defendants “defendants knowingly and negligently and with concious [sic] 
disregard” permitted the third party to enter the premises of the hotel. However, Plaintiff does 
not allege facts that defendants were willful, deliberate, or had an evil motive for their conduct. 
Allegations of negligence, without accompanying facts asserting the requisite state of mind for 
malice, are insufficient. Accordingly, Plaintiff’s prayer for punitive damages is not supported by 
allegations of malice.  

Conclusion 

The complaint does not allege facts that constitute oppression, fraud, or malice within the 
meaning of Civil Code § 3294. Accordingly, the motion is granted with leave to amend. Should 
Harris choose to file a first amended complaint in response to this ruling, it shall be filed and 
served on or before July 13, 2018. 
 

  

19.  TIME:  9:00   CASE#: MSC17-02013 
CASE NAME: HARRIS VS. LEISURE HOTEL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

20.  TIME:  9:00   CASE#: MSC17-02138 
CASE NAME: RAHIMI VS. H&L CHEM DRY 
HEARING ON MOTION TO VACATE DISMISSAL 
FILED BY SAYED RAHIMI 
* TENTATIVE RULING: * 
 
Appear. 

 

  

21.  TIME:  9:00   CASE#: MSC17-02174 
CASE NAME: DORSEY VS. ACOSTA 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS & COMPLAINT 
FILED BY MARIA DORLORES MORENO ACOSTA 
* TENTATIVE RULING: * 
 
On February 14, 2018, an order permitting plaintiff Latasha Dorsey to serve this action on 
defendant Maria Dolores Moreno Acosta by publication was filed. Subsequently, Dorsey 
effected service by publication. Acosta now moves to quash that service. 

Acosta asserts two grounds for quashing service. First, she argues that Dorsey failed to comply 
with Code of Civil Procedure section 415.50 before serving by publication. Second, Acosta 
contends that Dorsey did not comply with the Court’s February 14 Order concerning service by 
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publication.  

The Court’s February 14 Order 

The February 14 Order required Dorsey to: 

(1) Publish the summons, complaint, and statement of damages in the Contra Costa News 
Register once per week for four successive weeks; and 

(2) Mail a copy of the summons, complaint, and the February 14 Order to Acosta “if her 
address is ascertained before expiration of the time herein prescribed for publication of 
summons.” 

Acosta argues that Dorsey failed to comply with the second requirement above. However, the 
materials before the Court establish that Dorsey never “ascertained” Acosta’s address. Dorsey 
was aware of several addresses that could be said to be loosely associated with Acosta. 
However, Dorsey did not ascertain—i.e., learn with certainty or assurance—that any of those 
addresses actually were Acosta’s address within the relevant timeframe. 

The Court declines to conclude that Dorsey failed to comply with the February 14 Order. 

Requirements of Section 415.50 

Section 415.50(a) says, in relevant part: 

A summons may be served by publication if upon affidavit it appears to the 
satisfaction of the court in which the action is pending that [Acosta] cannot with 
reasonable diligence be served in another manner specified in this article…  

The record before the Court discloses the actions Dorsey took to serve Acosta before resorting 
to service by publication. First, Dorsey investigated the address Acosta gave at the scene of the 
accident (what the parties call the “Mellon address”). That effort was fruitless; Acosta could not 
be contacted at that address. Subsequently, Dorsey’s attorney searched DMV records based on 
Acosta’s name and the relevant vehicle. That led to the discovery of what the parties call the 
“Pacifica address.” Dorsey attempted to serve Acosta personally at the Pacifica address seven 
times. However, there never was any indication that Acosta was physically present at that 
location. Investigating the relevant vehicle uncovered a post office box address for Acosta, but 
there never was any indication that Acosta was actually receiving mail at that location. 

Acosta argues that Dorsey’s efforts do not constitute reasonable diligence within the meaning of 
section 415.50, primarily because Dorsey never attempted to serve Acosta by mail at either the 
Pacifica address or the post office box. Acosta also contends that Dorsey should have staked 
out the Pacifica address and/or canvassed the neighborhood seeking information concerning 
Acosta’s whereabouts. Acosta relies on three cases to argue that the efforts Dorsey undertook 
to serve her “in another manner” do not constitute reasonable diligence. The Court considers 
them in turn. 

First, Acosta cites Watts v. Crawford (1995) 10 Cal.4th 743. The issue in Watts was tolling of the 
three-year period for service under CCP section 583.210. Specifically, whether the phrase “was 
not amenable to the process of the court” is equivalent to “cannot with reasonable diligence be 
served [in a manner other than by publication]” under section 415.50. Watts at p. 745. The 
ultimate holding of Watts is that the two phrases are not equivalent. That is, an order authorizing 
service by publication is insufficient to establish that the defendant was not amenable to process 
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within the meaning of section 583.240(a). Id. 

In Watts, plaintiff waited until the day before the expiration of the three-year period to seek an 
order authorizing service by publication. Although the trial court granted an ex parte application 
to serve by publication, service was not completed within the three-year period. Id. at pp. 746-
747. Defendant moved to quash, citing the three-year period under section 583.210. Plaintiff 
opposed, arguing that the order authorizing service by publication constituted a finding that 
defendant was not amenable to process. The trial court granted the motion to dismiss. 
Ultimately, the Supreme Court agreed with the trial court. 

Relevant to this case, Watts says, in a footnote:  

If a defendant’s address is ascertainable, a method of service superior to 
publication must be employed … service by publication [must] be utilized only as 
a last resort … A number of honest attempts to learn defendant’s whereabouts or 
his address by inquiry of relatives and by investigation of appropriate city and 
telephone directories [voter registries, and assessor’s office property indices] 
generally are sufficient. These are the likely sources of information, and 
consequently must be searched before resorting to service by publication. Before 
allowing a plaintiff to resort to service by publication, the courts necessarily 
require him to show exhaustive attempts to locate the defendant, for it is 
generally recognized that service by publication rarely results in actual notice. 

Watts at p. 749 (internal citations omitted). 

The facts here disclose that Dorsey did undertake “a number of honest attempts to learn 
[Acosta’s] whereabouts or [her] address by inquiry … of appropriate … directories,” i.e., the 
DMV. To the extent Watts bears on what is reasonable diligence within the meaning of section 
415.50, Watts seems to say that such an effort is generally sufficient. 

Acosta seizes upon the word “exhaustive” in the footnote cited above. But the Supreme Court’s 
use of that word does not change the wording of section 415.50, which requires reasonable 
diligence, not exhaustive diligence. In any event, the passage quoted above, found in a 
footnote, is dicta. In Watts, our Supreme Court was not considering the effort a plaintiff must 
expend to constitute reasonable diligence within the meaning of section 415.50. The issue 
presented for decision was the relationship between the phrase “not amenable to the process of 
the court” under section 583.210 and the phrase “reasonable diligence” under section 415.50. 
The holding of Watts is that the two phrases have different meanings.  

Second, Acosta cites County of Riverside v. Super. Ct. (1997) 54 Cal.App.4th 443 and 
Transamerica Title Ins. Co. v. Hendrix (1995) 34 Cal.App.4th 740 for the proposition that service 
by publication is ineffective if an address for mailing is known. 

County of Riverside deals with service in a reverse validation action under CCP section 861.1. 
Other than its general observation that “the requirements for service of summons by publication 
must be strictly complied with,” the Court does not find that case helpful to the present 
endeavor. 

Transamerica is not helpful to Acosta because in that case, the plaintiff knew the defendant was 
actually receiving mail at the post office box. Id. at p. 745. That fact is not present here. 

Section 415.50 required Dorsey to demonstrate, to the satisfaction of the Court, that Acosta 
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could not be served with reasonable diligence by any other means. Diligence is a relative term; 
the circumstances of each case dictate what is reasonable in that particular case. Vorburg v. 
Vorburg (1941) 18 Cal.2d 794, 797. The Court was—and remains—satisfied that Acosta could 
not be served with reasonable diligence by other means. It bears on the analysis of reasonable 
diligence and is worth mentioning here that it seems even Acosta’s insurance carrier has had 
considerable difficulty making contact with her. 

The motion to quash is denied. Acosta shall answer or otherwise plead to the complaint on or 
before July 20, 2018. 

 

  

22.  TIME:  9:00   CASE#: MSC17-02174 
CASE NAME: DORSEY VS. ACOSTA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

23.  TIME:  9:00   CASE#: MSL14-01518 
CASE NAME: PERSOLVE VS. OCHS 
HEARING ON MOTION FOR ASSIGNMENT ORDER 
FILED BY PERSOLVE, LLC 
* TENTATIVE RULING: * 
 
Appear. 

 

  

24.  TIME:  9:00   CASE#: MSL17-03644 
CASE NAME: COASTAL VS. POWELL 
HEARING ON PETITION TO COMPEL ARBITRATION OF ALL DISPUTES 
FILED BY COASTAL REALTY BUSINESS TRUST 
* TENTATIVE RULING: * 
 
Appear. 
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25.  TIME:  9:00   CASE#: MSL18-00804 
CASE NAME: MACKENZIE BLUE RIDGE VS. ZHANG 
HEARING ON MOTION TO TRANSFER ACTION TO LOS ANGELES COUNTY 
FILED BY SHAO BIN ZHANG 
* TENTATIVE RULING: * 
 
Granted.  CCP §395(a) requires that actions for breach of contract be venued in the county in 
which the contract was entered into or the county in which the defendant resides.  Here, both of 
these are found in Los Angeles County. 

 

  

26.  TIME:  9:00   CASE#: MSL18-00804 
CASE NAME: MACKENZIE BLUE RIDGE VS. ZHANG 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY MACKENZIE BLUE RIDGE FUND III, LP 
* TENTATIVE RULING: * 
 
Vacated.  See line 25. This court lacks jurisdiction to hear this motion.  Plaintiff may refile the 
motion in Los Angeles after the case is transferred. 

 

  

27.  TIME:  9:00   CASE#: MSN18-0024 
CASE NAME: DOCTOR'S ASSOC. INC. VS. MANOJ TRIPATHI 
HEARING ON MOTION FOR AMENDED JUDGMENT & FOR NON-MONEY JUDGMENT 
FILED BY DOCTOR'S ASSOCIATES INC. 
* TENTATIVE RULING: * 
 
Appear. 

 

 

 
ADD-ON 

 

28.  TIME:  9:00   CASE#: MSN16-2334 
CASE NAME: SANTOS VS. CONTRA COSTA COUNTY 
HEARING ON MOTION FOR RULING ON PETITIOIN FOR WRIT OF MANDATE 
FILED BY CONTRA COSTA COUNTY EMPLOYEES' RETIREMENT ASSOCIATION 
* TENTATIVE RULING: * 
 
Continued to 8/2/18 per written stipulation. 
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